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Application No. 43651/22
IN THE EUROPEAN COURT OF HUMAN RIGHTS
GRAND CHAMBER
BETWEEN:
KOVACEVIC

-and-

BOSNIA AND HERZEGOVINA

Socialist Federal Republic of Yugosl: ramework Agreement for Peace in

Bosnia and Herzegovina, commonly yton Agreement, was signed on 14
States concerned. It also lai itutiog mework for BiH which consists of two
‘entities’, namely (i) the and Herzegovina (“the Federation”); and (i) the
Republika Srpska

3. The High ta appointed by an international Peace Implementation Council,
pursuant to 0 of th on Agreement. That Annex was agreed by BiH, the Republic
of Croati ic of Yugoslavia, the Federation and RS, which jointly requested

Representative. Article II of Annex 10 provides that the High
nter alia, “monitor the implementation of the peace settlement”, “maintain close contact
ote their full compliance with all civilian aspects of the peace settlement” and
resolution of any difficulties arising in connection with civilian implementation” [1]. See further

Berié an » BiH (dec., nos. 36357/04 and others, 16 October 2007).



4. The High Representative is independent of the Government of BiH, and frequently provides
amicus submissions in legal proceedings relevant to his mandate.' In intervening in these
proceedings, he does not seek to act as an advocate for the position of either the Applicant or
the Government on the substantive issues. Nor does he address each of the issues that the
Court may need to determine. Rather, his object is to endeavour to assist the Court by providing
accurate information on matters which may be relevant to those issues and to assist with its

deliberations in the particularly sensitive context of the present case.

5. The remainder of these observations is structured as follows: (i) Section B ides a bref
background as to the Constitutional context of BiH; (i) Section C ad
judgments in Sejdi¢ and Finai v BiH ([GC), nos. 27996/06 and 34836/06, 2

Chamber in this case at §§9-14. The key points
7. First, the Constitution distinguishes be
affiliation with Bosniacs, Croats and Seg
affiliation with any of those groups. Itjis © ividual to decide whether to declare

8. Second, Article IV provides
the House of Peoples, shall
and (ii) five Serbs, from
Croat and Bosniac ouse of Peoples of the Federation. To minimize
confusion, ¢ “BiH House of Peoples” are to the body which forms
part of BiH’s ty Assémbly; references to the “Federation House of Peoples” are

s of BiH’s Parliamentary Assembly,
ats and five Bosniacs, from the Federation;
Bosniac Delegates are “selected”, respectively, by the

Federation.

the Federation House of Peoples are elected by the members of the
within the Federation: see Articles IV.A.6-10 of the Federation’s
. The Cantonal Legislatures are directly elected, there are no ethnicity
respect of their composition, and the ethnic affiliation of candidates is not
known to the voters: see Article V.5 of the Federation’s Constitution [51]. Accordingly, a person

Peop
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resident in the Federation (such as the Applicant) will not participate in any election which
directly determines the composition of the BiH House of Peoples. Rather, the selection of
Delegates to the BiH House of Peoples results from a double indirect voting process; there is
no direct link between voters and Delegates to the BiH House of Peoples, and voters cannot
predict how their vote (in Cantonal elections) may indirectly affect its composition. The ethaic
tﬁhtion (if any) of a voter is not established as part of the electoral process, and does not
affect for whom they may vote.

10. Fourth, Article V of the Constitution of BiH provides: “The Presidency of
shall consist of three members: one Bosniac and one Croat, each directly elected from the
and one Serb directly elected from the territory of the Republika Srpska”
resident in the Federation (such as the Applicant) has no dpp or any candidate
for the Presidency who has not self-declared as either a Bo

11. The context of the establishment of the above Constitutional pro :

the BiH House of Peoples and the Presidency to self-declared ethnic” affiliation, which are
hamber in S¢/di¢at §§13-
on Conference reluctantly
some of the parties to the conflict”
remain highly relevant today as
aference did envisage “heir possible
pursuant to Article X thereof, this
g in the House of Representatives [16].

central to the matter before the Court, was s
14 and 45 as well. In short, the international
accepted such provisions “becanse of strong a
and in the light of then-prevailing poli
explained further below. Notably, wh
phasing out” by allowing for amen
requires a two-thirds majority

C. SEJDIC AND ZORNIC

12. In S¢dié, the Grand C er hel jority that the Constitutional provisions linking
eligibility of individ es for election to self-declared ethnic affiliation gave rise to
violations of th i n to the ‘passive’ right to stand for election, in the context

(violation of Article 14, read with A3P1) and the Presidency
d Chamber: (i) accepted that the provisions which restricted
ions to persons who affiliated with particular ethnicities “purswed at
compatible with the general objectives of the Convention. ..namely the restoration

the Bosniacs, Croats and Serbs) was necessary to ensure peace” (§45); (iii) expressed no view on whether
the provisions would have been compatible with the Convention, at the time when they were
made, which was prior to BiH’s ratification of the Convention (§46); but (iv) concluded that
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the maintenance of the provisions could not be justified, in light of “Sgnificant positive
developments” which had taken place in BiH since the Dayton Agreement (§§46-50). In reaching
that conclusion, however, the Grand Chamber emphasised that “there is no requirement under the
Convention to abandon totally the power-sharing mechanisms peculiar to Bosnia and Herzegovina and that the
time may still not be ripe for a political system which would be a simple reflection of majority rule” (§48).

13. Zornié was another case about ineligibility to stand for election to the BiH House of Peoples

the maintenance of the contested constitutional provisions. The Court excpects ¢
will be made without further delay. In view of the need to ensure effective po
considers that the time has come for a political system which will

14. In the present case, a Chamber of the Fourth Section took these s to have determined
that the discrimination which the Applicant alleges,i case is incapable of being
justified (see §59). The High Representative e Grand Chamber to give
careful consideration to whether S¢jdiéand/or

p the pres

in particular for two reasons:
14.1. First, the proportionality analysi di Zorni¢ was performed within the context of
an individual’s right to stand
present case concerns a | d ) erent issue, i.e. the alleged right of an
elector to select from a didates, including in circumstances where
all electors, regardles (see §9 above), have only “a ‘dowble indirect’ right to
wte”, as Judge o-Stal orrectly observed at §18 of her dissenting opinion. It
is submitted t least open to question whether it should be assumed that the same

lies in these different contexts.

aken in the Chamber judgment apparently proceeds on the
that the political situation in BiH is today at least as positive and
ime of the judgments in S¢di¢ (2009) and Zorni¢ (2014). That assumption
open to serious question too and is itself an issue upon which the
the domestic courts could assist the Court in its analysis. The mere passage
ince the conflicts of 1991-95 (and indeed since 2009 and 2014) does not itself
necessarily justify a conclusion that there has been improvement in the situation; nor can
it necessarily be assumed that any improvement which has occurred is linear or secure.
Indeed, and to the contrary, as explained below, there is evidence suggesting a regrettable
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deterioration of the situation in BiH in recent years, also as a result of the deterioration in
the broader international context.?

15. For the sake of clarity, the High Representative does not advance any case to the effect that,
insofar as the impugned provisions may be found to interfere with the Applicant’s rights under
Article 14 and/or A1P12, such interference is, or is not, justified on proportionality grounds,
such as to constitute or not constitute a violation of the Convention. Rather, the High
Representative simply cautions against an assumption that the proporti is in Sedié
and Zormié, each decided at a different time with respect to different

as the Grand Chamber finds there to be any interferen : s rights, the High'
Representative submits that there should be a fresh analys pOrtionality, with close
attention to the factual and temporal context of this case.

D. THE SITUATION IN BiH

16. If and insofar as it is necessary to evaluate
under Article 14 and/or A1P12 is proportio
Chamber to have regard to his assessmeg litical situation in BiH, as set outin

ce with the Applicant’s rights

resentative invites the Grand

herein, the reports demonstrate tha ; recedented attacks against the Dayton
i i ulti-ethnic character of BiH as well as

elections on 2 October 2022 were “held in a climate of mistrust
d in some cases with outright rejection. . .of fundamental elements of the
Agreememt” (§2), and referred to “Yhe continmuons political erisis that has
od since the 2018 general elections” (§88). The then Serb member of the BiH
Presid orad Dodik, pursued a “Secessionist policy”, “questioned the territorial integrity,
ignty and multi-ethnic character of Bosnia and Hergegovina”, and made many statements

2'The relevance of the wider context is noted at §24 of the European Parliament’s resolution of 12 July 2023 regarding
BiH, which ‘vcalied) that the Coundil acknowledged in the Strategic Compass that security and stability in the Western Balkans is
still not a given and that there is a risk of potential spillover from the cxrrent deterioration in Exropean security” [560).
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which were “entirely incompatible with the letter and spirit” of the Dayton Agreement (§§20,
114-115); there was also “divisive and aggressive rhetoric” in the Federation (§§20-21).

16.2. The High Representative’s 63 report covers the period 16 October 2022 to 15 April 2023
[160-183]. During this period the RS authorities “continued to undermine BiH state institutions”
and “Gategorically reject{ed) the authority of the Constitutional Court of Bosnia and Herzegovina”, and
the RS ruling partics “signed a joint statement with concrete steps toward secession™, the High
Representative described this as “a dangerous development” (§§4-5; see

16.3. The High Representative’s 64™ report covers the period 16 Apri
[184-206), which had been characterized by “an umprecedenfed)

turnees” and “inter-ethnic incidents mot
denial and glorification of war criminals”

and the region” (§30). “Violent inci
directed at retwrnees” both increase
continued to occur (§§103-108).

16.4. The High Representati report covers the period 16 October
2023 to 15 April 202 this period, the European Council decided to
open EU accessi i BiH. This was an important development, but the
period was als by “wnprecedented attacks against the General Framework

ive Summary, §2). The RS authorities continued to “aatirely

ergegovina, its competences and institutions”, threatened to “paralyze
cated for “a de facto, if not a de jure, dissolution of the State of Bosnia
ecutive Summary, §§5-6, 10; see also Report, §§14-28). “Unprecedented
institutions continwed”, and the ruling coalition of RS “undermine(d] the
urt of Bosnia and Hersegovina as the guardian of the constitutional and legal order of
", including by disregarding its final and binding decisions (Executive Summary,
§8; Re §§24-26, 45, 80). There was “backsliding in public efforts to deal with the past and an

3 A broadcast showing the text of the signed statement is available at https://www.rtes.tv/av/pusti.php2id=113582
(at 2:00-2:15). For an English translation, see [238-241).

6



alarming level of ethno-nationalistic historical revisionism, denial of genocide and other war crimes as well
as glorification of war criminals”, which was linked to “general backsliding of democray, respect for
buman rights, and the rule of law, which increase[d) mistrust and polarization within society”
(Executive Summary, §11; Report, §87). There was an ‘Sncrease in bate speech, interethnic
violence, and intolerance, with recurrent violent incidents against returnees from minority groups, and
religious and cultural buildings”, and “the denial of genocide and other war crimes, and the glorification
of war criminals persisted] ” (Report, §§87-106). The multinational stabili
(the continued mission of which was unanimously approved by th
on 2 November 2023) was “of the utmost importance for peace and stabi
more than ever” (Report, §229).
17. The stability of the political situation in BiH has contint ince the erd of the

consistent with that of many other

Council Resolutions 2604 (2021 , which have repeatedly determined
that “Yhe situation in the region to constitute a threat to international peace
and security”, most recently [251-256]; (ii) the European Commission’s

reports on BiH for 20 final) and 2023 (SWD(2023) 691 final) [257-530];
(iii) the resolutions Euro i t dated 6 July 2022 and 12 July 2023 [531-571];
(iv) the co ing Board of the Peace Implementation Council dated 8 June
2022, 9 Dec 7] 23, 6 December 2023 and 20 June 2024 [572-584); and (v)
the US D tegrated Country Strategy for BiH, which was approved on 6
ntly reviewed and updated on 27 February 2024 [585-607).

presentative notes the views expressed by the Council of Europe
uman Rights (as cited at §§23 and 59 of the Chamber’s judgment), to the
ere should be “ful/ elimination of ethnic discrimination from both the Constitution and the
on” in BiH [612). The High Representative sees this as a necessity but considers
that institutional arrangements should reflect the multi-ethnic nature of BiH, which was
established and recognised as an independent state in 1992 on the basis of a referendum
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requested and endorsed by the interational community which emphasised the state’s multi-
ethnic character. In addition: (i) the Dayton Agreement and the BiH Constitution that it
established represent the only current legal framework for peaceful coexistence in BiH; (ii) at
least in the short term, there is regrettably little prospect of far-reaching alterations to the
existing Constitutional arrangements being achieved by consensus (and there is instead materal
to suggest an objective risk of attempts to alter the Constitutional settlement regardless of a

lack of consensus); and (iii) in any event, for any alteration to the framewor

and sustainable in the long term, it needs to come from within the co
The High Representative, therefore: (i) welcomes the Grand Chamber’s i
the Convention does not require the wholesale abandonment of th
in the Constitution of BiH; and (ii) considers that BiH i

would be a simple reflection of majority rule.

20. That is not to say that the High Representative considers that the on should remain
unchanged. On the contrary, he supports incremental change to the Constitution, and has
repeatedly stressed the need for it to be amended te cnt. judgments in Sejdié and

related cases concerning eligibility to stand for el
report at §13 [161], his 64™ report at §42 [18 ; bort at §42 [215]). The fact that
i i the deep divisions which persist in
s to amend the Constitution. If the
confirmed, the High Representative
g to build internal compromise on

is regard is at least open to serious question, and invites the Grand Chamber to

review carefully Judge Kucsko-Stadlmayer’s analysis on this topic for the following reasons:

21.1. First, at §16, the Chamber referred to two decisions from the spring of 2006, in which the
Constitutional Court held that it lacked jursdiction to rule whether the Constitution of
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BiH was in conformity with the Convention. However, it is not clear that it should follow
from these decisions that an appeal would have been “bownd 1o fail” in this case, since the
Constitutional Court has already accepted that it zgy review claims by individuals that
their rights under the Convention are violated in cases which include the application of
the Constitutional and electoral framework regulating the composition and election of
State-level bodies: see decision no. AP-2678/06 (29 September 2006) [119-136], which

was discussed in S¢idié at §14.
21.2. Second, the Constitutional Court has had no opportunity to consid ¢ current
Constitutional framework violates the Convention rights of individual v the

Applicant), as opposed to persons who wish to stand for office. of the

Constitutional Court to which the Chamber referred the latter
issue and it has not yet been demonstrated that the remedies would
have been ineffective in the context of the differen to which this

application relates.

21.3. Third, as Judge Kucsko-Stadlmayer pointed
Court is a very specific institution, distinct

of h sent, the Constitutional
titutional Courts in Europe.
der the Dayton Agreement but
its nine judges (who must not be

citizens of BiH or any neighbo : ted by the President of this Court [13]

214.

sdiction to hear appeals “where there is no decision of a competent

violation of the rights and fundamental freedoms safegnarded by the

na or by the international documents applied in Bosmia and

hearing appeals from lower courts.

22. Given historical and political context of the present case it may also be that

and consideration of the Applicant’s complaints would be facilitated

s up to date consideration of that context and any relevant factual

findings ion to it.

23.In light of the foregoing, the High Representative respectfully questions the Chamber’s
conclusion that an appeal to the Constitutional Court would have been “bownd to fail” in the

Applicant’s case at §32 of the Judgment. On the contrary, the High Representative considers
9



that it is difficult to conclude that the Constitutional Court would necessarily be unable
effectively to consider the question of whether the Constitution of BiH violates the Convention
rights of individual voters having particular regard to the current prevailing political context,
which question raises issues that have not hitherto been the subject of judicial determination.
In this regard, the High Representative notes that the Chamber accepted that an appeal to the
Constitutional Court potentially offered an effective remedy for certain other complaints

recalls the Court’s previous jurisprudence that “the existence of mere do
of a particular remedy which is not obviously futsle is not a valid_reason for fai
redress™. Vuikovié and others v Serbia (|GC), nos. 17
Moreover, the High Representative considers

1o exchaust that avenwe of
March 2014), §§74, 84.
iciple of subsidiarity is of

e competence or integrity of its members, to imply that the
as a whole.

TIMOTHY OTTY KC

GEORGE MOLYNEAUX

Blackstone Chambers, London, UK
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